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Briefing

HEALTH REFORMS: LEGISLATING FOR PUBLIC
HEALTH STRUCTURES

To Hon Andrew Little, Minister of Report No DPMC-2020/21-1191
Health
From @ Stephen McKernan, Health and Date 29 June 2021

Disability Review Transition Unit

Purpose

This note provides you with initial options and proposalsforlegisiating in the Health Reform Bill
to support the Government’s announced changes to public health structures. We intend to
discuss these options with you in our meeting tomorrow, Wednesday 30 June.

Recommendations

It is recommended that you:

1. Note that the Cabinet’s decisions to establish the Public Health Agency
as a business unit of the Ministry of Health, and to create the national
public health service within Health.New Zealand, do not require explicit
legislative provision to give effect to.them as both are internal divisions
of the two organisations.

2. Note, however, the case for some provision in the Health Reform Bill to
ensure the prominence of these new arrangements and to make
changes to supporting. statutory roles and committees.

3. Agree that.the Bill should amend the Health Act 1956 to require thatthe ygg/NO
Public Health Agency be established as a division of the Ministry of
Health.

4. Agree that the purposes of the Agency should be reflected in the
legislation as being to:

i. :g\éise the Director-General of Health on public health matters; YES/NO

ii. lead and coordinate public health regulatory activity (i.e.
including the actions of medical officers of health). YES/NO

5. Agree that the Bill should require the Minister of Health to establish a
public health advisory committee as a standing body to provide

independent advice on public health matters. YES/NO

6. Agree that the Bill should amend the powers of the Director of Public
Health in the Health Act 1956 to:



i.  exercise the powers of the Director-General of Health to direct

medical officers of health without requiring explicit delegation; YES/NO

ii. automatically be able to exercise the functions of a medical
officer of health in their own right (i.e. without requiring
delegation). YES/NO

7. Indicate any other areas relating to public health structures on which
you would wish to receive further advice.

8. Forward this briefing to the Associate Minister for Public Health to seek
input on these legislative options, ahead of confirming your desired
approach.

9. Agree to seek authorisation in the current draft Cabinet paper on YES/NO
legislation to make the above decisions and issue drafting instructions
to Parliamentary Counsel.

Stephen McKernan Hon Minister Andrew Little
Director Minister of Health
Health Transition Unit
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Contact for telephone discussion if required:

1st

Position Telephone confact

Stephen McKernan Director, Health Transition Unit

wSimon Medcalf Health Team Lead
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LEGISLATING FOR PUBLIC HEALTH
STRUCTURES

Background

1.

Cabinet has agreed to establish the Public Health Agency as a distinct, branded unit within
the Ministry of Health, and to establish a national public health service within Health NZ that
brings together the 12 public health units, currently organised within DHBs, with the majority
of the functions of the Health Promotion Agency.

The Health Reform Bill will need to establish the new system entities, set their core purpose;
objectives, obligations and functions, and provide clear accountability and direction
mechanisms. Given both the Public Health Agency and national public health'service will be
internal divisions of the Ministry of Health and Health NZ respectively, there is.no strict legal
need to legislate for their establishment. However, there are matters related to these
structures where there may be a case for legislation.

As we have previously advised, given the timetable for drafting and passage of legislation to
enable the reforms to come into effect in July 2022, it is important.to manage risks to the Bill
as far as possible. One element of this is the scope of the Bill;which we believe should be
focused on the critical requirements for Day 1 and.not extend to.wider regulatory
frameworks that, while there may be strong individual cases.for reform, would best be taken
forward through other vehicles.

We have specifically noted in previous advice that the wider public health regulatory
framework (principally that under the Health Act 1956) should be excluded from this Bill.
Further changes, such as wider changes to the Health Act to update it, can be made
following the Bill's enactment. However, there is a case for the Bill to amend some core
components of structures and the/public health statutory officers’ roles, where such changes
are in effect consequential changes<as a'result of the wider reform programme.

This is particularly apposite with respect to strengthening the Director-General’s and
Director of Public Health’s statutory mandate in relation to the national public health service
which is to be located in.Health NZ. It is important, particularly during the COVID-19
pandemic that the'statutory-powers relating to infectious disease remain clear, and it
remains clear who is able to exercise them. We do not propose any changes to the powers
themselves,nor to those who are able to exercise them in practice, but believe it is worth
considering a strengthened statutory mandate for the Director of Public Health, rather than
relying.on delegation.

Options for inclusion in the Health Reform Bill

6.

We have identified three areas in which provisions in the Bill may be necessary or helpful to
support and embed Government’s intentions:

i. requiring that the Public Health Agency is established as a division of the Ministry of
Health;

ii. requiring that the Minister of Health establish a national public health advisory
committee; and

iii. expanding the powers of the Director of Public Health to lead across the system.



Requiring that the Public Health Agency is established as a division of the Ministry of Health

7. Legislation is not necessary to establish the agency as a branded business unit of the
Ministry of Health. However there is a good case for using the Bill to ensure that this is
done and to ensure that the Agency is given prominence and a secure legislative footing
that matches its intended position in the future system. This would create a firm
requirement for the agency to be established, and require primary legislation to unpick the
arrangements.

8. In our view, such a provision would provide a strong signal as to the position of the Public
Health Agency in the future system, and create more certainty that its role will be enduring.
Although it would limit the ease with which future Ministers could make changes, this would
be justifiable in providing that clarity and certainty.

9. There is also relevant precedent. The Health Act 1956 already includes a requirementfor a
Public Health Group to be established as a division of the Ministry of Health*. Our
provisional view is that this could be repealed and replaced by a similar.provision to require
the Public Health Agency as a division of the Ministry. The Director-General would retain the
ability to establish a distinct group/directorate within the Ministry (and we expect that there
would be such a group alongside the Agency); however we do not believe that this requires
explicit legislation in the context of the new system arrangements.

10. If required, this provision should then specify the functions of the/Agency at a high-level to
reflect Cabinet’s decisions. Our view is that these shouldrencompass:

i. advising the Director-General of Health on public health matters. This function would
cover in a broad way the totality of the Agency’s policy, strategy and advisory roles,
including supporting surveillanceintelligence and analysis functions necessary to
provide that advice, without a need te specify constituent parts in a way that might risk
complication or unintended consequences; and

ii. leading and coordinating public health regulatory activity (i.e. including the actions of
medical officers of health). This would reflect the intended leadership role of the Agency
and its relationship to.the national public health service in Health New Zealand. The
Agency as a whale-would not have directive powers in relation to medical officers of
health, but these would sitwith the statutory role of the Director-General of Health (and
perhaps the Director of Public Health, as discussed below).

11. Our aim is that provisions such as that above would be presented as a necessary
clarification and consequential amendment to the system structures which are one of the
focuses.of the Bill. As such, we would intend to limit the risk of opening up the scope of the
Bill to the wider public health regulatory framework beyond this Part of the 1956 Act. We will
seek Parliamentary Counsel’s advice on this issue.

Requiring that the Minister establish a national public health advisory committee

12. Section 14 of the New Zealand Public Health and Disability Act 2000 requires that a public
health advisory committee be established by the national advisory committee on health and
disability (which has previously been referred to as the National Health Committee).
Although the purpose of a public health committee is to provide independent advice to the
Minister, the duty to establish it sits with the National Health Committee, which was formally
disestablished in 2016.

! Section 3E, Health Act 1956



13.

14.

The Minister of Health can of course choose to exercise a power to set up an advisory
committee on any relevant matter, including public health, under existing powers (Section 11
of the NZPHD Act) which we intend to transpose into the new Bill. However, there is a
guestion as to whether to require the Minister to do so in relation to public health and
thereby avoid any uncertainty.

The Ministry of Health is developing advice on options for a future independent advisory
committee for public health, with the aim of ensuring a robust mechanism for providing this
resource (advice was provided to the Associate Minister of Public Health in February 2021).
Notwithstanding options regarding the mechanics, terms and membership of such a
committee, we believe there is a good case for placing a duty on the Minister to establish it.
Unlike most other committees which tend to be established in relation to a specific or
temporary issue (for example, to conduct a review), the role of the public health committee
would be expected to be both broader and permanent. As with the proposed provision
above for the Public Health Agency, this would provide security for the committee and
underpin its position in the health system. Moreover, since the above provision is already
included in the NZPHD Act, any changes should be within the existing:scope of the Bill.

Expanding the powers of the Director of Public Health

15.

16.

17.

18.

The Director of Public Health is a statutory role established under'Section 3B of the Health
Act 1956. The function of the role as specified is to advise the Director-General of Health on
public health matters. The Director of Public Health also has an-explicit power to provide
independent advice or reports to the Minister, whether.atthe request of the Minister or on
their own initiative (though the Director-General must be consulted).

Cabinet has agreed that the Director of Public Health should be an important leadership role
in the future system, and a key means of.«connection across public health and between the
Ministry, Public Health Agency, and relevant services in Health New Zealand. While the
existing legislation above supports this; and we recommend retaining these existing
provisions, we believe that there are a'small'number of additions which could reinforce this
role and provide greater leverage for leadership in the future.

Firstly, we recommend that the:Director of Public Health should be able to exercise the
powers of the Director-General to direct medical officers of health and health protection
officers. These powers (under Section 7A of the 1956 Act) currently sit with the Director-
General but can be delegated to a nominated individual. In our view, the need for formal
delegation may act as a barrier to the Director of Public Health being able to effectively
direct medical officers of health, and of being recognised in such a system-wide leadership
role. We propose that the Director of Public Health should be able to exercise this aspect of
the Director-General’'s powers without explicit prior authorisation or delegation. This should
be subjectto any direction by the Director-General, to avoid duplicate or contradictory
directions and remain clear on accountability to the Director-General. We would not suggest
including the power of the Director-General to appoint medical officers of health similarly
(other than where delegated by the Director-General) so as to not confuse appointment
processes.

Secondly, we propose that the Director of Public Health should be automatically able to
exercise the functions of a medical officer of health in their own right. At present, this
requires an appointment by the Director-General and may occur when, for instance, the
Director-General is not qualified in public health medicine, so cannot exercise the powers
personally and must appoint a suitable person. Regardless of the qualifications of the
Director-General, we believe that the Director of Public Health should always have these



19.

functions, on the assumption that this role would be filled by individuals with public health
gualifications and experience.

As with the provisions regarding the Public Health Agency, our aim is that these changes
would be a consequential amendment to support the delivery of new system structures and
its leadership roles. This may present some additional risk to the scope of the Bill, given the
interaction with the wider powers of the 1956 Act, although this may be mitigated to some
extent by keeping changes limited. We will seek PCQO’s view and advise should there be a
significant risks.

Next steps

20.

21.

22.

We propose to discuss the initial options above with you in our meeting on Wednesday.30
June.

Subject to your views, we recommend sharing this briefing with the Associate/Minister for
Public Health, to canvass views on these proposals and any wider options. that may be
considered within the limits of the Health Reform Bill.

It may be possible to revise the current draft Cabinet advice on.legislation to incorporate
proposals regarding the above, to seek Cabinet approval. However, the timetable for
finalising this paper may mean that it is not possible to'include these before lodging. In this
event, we propose that the Cabinet advice be amended to seekauthorisation for you to
make policy decisions on the above and to issue drafting instructions to PCO. This would
allow for your position on these areas to be communicated in line with other instructions on
the Bill.





