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Presenter
Presentation Notes
Introduce myself as the person leading the work-programme on policy and law for the Policy Project, previously worked in both policy and legal roles. 
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Presenter
Presentation Notes
General intro – the focus for this presentation is the very first box – explain that we are talking about legislation, regulations and other legislative instruments, and any changes to these. 

This is about lifting quality of advice on issues that potentially involve law reform, not going to go through the pathway of policy to legislation. 

Recommend the resources on PCO website and the course run by the Office of the Clerk for people wanting that content. 


Robust policy advice enables robust law reform

Law reform should:
e give best effect to the policy intent

* uphold legal and constitutional principles
(‘the integrity of the statute book’)

e be resilient for future needs.
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Key focus — policy analysis

* The Policy Quality
Framework outlines steps
for quality policy advice.

* Good analysis leads to good
advice on whether to
change the law, and if so,
how to change the law.

* Your legal teams can help

you work through the detail.

Analysis
—is clear, logical

and informed
by evidence



Presenter
Presentation Notes
Re-emphasise talking to legal teams – early and often. 



Is law change the best tool to hand?

“Give a small boy a
hammer and it will
turn out that
everything he
encounters needs
pounding.”

— Abraham Kaplan

5% The Policy Project 4



Types of government intervention

Softer forms
of influence

Formal
exercise of
government
power
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Education, information and public outreach

Behavioural nudges to shape choices towards desired
outcomes

Providing or commissioning public services, including
decisions about operational practice

Economic tools: taxes, levies, subsidies and funding

Regulations and other legislative instruments

Acts of Parliament
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Presentation Notes
This spectrum is useful at two points – first when considering whether law change is needed at all (maybe a public information campaign is all you need), and second when considering the detail of the change (maybe you’re focused on an operational change but the current practice is set down in statute, so you also need to change the law). 
A range of interventions may be needed to achieve a policy goal. 
Laws can be used to implement interventions across this spectrum. 


How big is your reform project?

Major, wide-ranging reforms

Technical or

uncontroversial
subject matter s

Minor reform
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Matter of significant
public interest,
contentious



Things to consider for different types of reform

Matter of significant public
interest, contentious

Technical or uncontroversial
subject matter

Major e Resolve the details well, so public debate
can focus on the big picture.

e Incorporate effective community
engagement processes as part of policy
development to:

a) identify issues of concern to
communities, and possible solutions

b) improve the quality of public
information

c) build public buy-in to the process of
reform.

reform

e Create realistic timeframes for the work
programme, recognising it will likely be
deprioritised for more urgent work.

e Consider how the work programme could
be delivered in stages of reform, to sustain
momentum and avoid wasted work.

Minor e Be clear on the parameters of change and
the reason why it’s needed.

e Allocate resources commensurate with
the public interest, including for public
engagement (as above).

reform
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e Create systems to identify these issues
and address them before they become
more major or more contentious.

e Explore vehicles such as Regulatory
Systems Bills to bundle together small
changes and make good use of house
time.



Questions for policy teams to ask (#1)

* Does changing the law create desired outcomes
or opportunities that could not be otherwise

achieved?

— To what extent is the current law a barrier to
achieving the outcome sought?

- Is the law change a standalone policy option,
or part of a package that also involves
operational changes or funding for new

initiatives?
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Framing up these questions will help make sure we’re not being the kid with the hammer. 


Questions for policy teams to ask (#2)

 What impact could the proposed legislative
change have on the rights and obligations of
different individuals, entities and groups?

- Have the law reform proposals been
developed with enough detail to identify the

trade-offs and costs?

- Are there unintended consequences that
need to be addressed?
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Spotlight: implementation

* Consider implementation
issues at the outset — not
just at the end of the
process.

* This includes operational

implications, enforcement,

and any education or
outreach required to
inform people of the
change in law.

 Even a narrow law change
can present complex
implementation issues.
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THE LAW 1S ON THE BOOKS,

BUT \T WOULD TAKE AW
THEIR RESOURCES TO
ENFORCE 1T,

CAWNIN, STOP RUNNING
THROUGH THE HOUSE!

© 1995 Watterson/Dist, by Universal Press Syndicate
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Key point – this needs to be considered at the options analysis phase because it may tilt the balance between different interventions


OK, we’re ready to change the law!

* Talk to your legal teams before putting law
reform options up to ministers.

* Make sure your advice includes realistic
timeframes. Law reform is complex.

* Work through the detail of legislative design
as well as the big picture reform options.
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Detail of leg design - lots of examples where changing the law in one big way requires also changing the law in dozens and dozens of small ways  - LDAC guidelines (next presentation) can help you work through this. 
Policy practitioners should be familiar with a range of options for how to proceed when legal change is needed (Acts of Parliament, regs, other legislative instruments).
May be other options e.g. power of Ministerial direction in existing law which may be a better way to achieve the policy goals. 


Where to go for further support

* Legislation Desigh Advisory Committee — support on
legislative design issues.

* Treasury —regulatory management system, including
regulatory stewardship.

* Parliamentary Counsel Office — comprehensive
resources on turning policy into law.

 Crown Law — legal advice, including when legislative
reform options are being considered.

* Ministry of Justice — Bill of Rights Act compliance, and
vetting offences and penalties.
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Presentation Notes
Particular focus on LDAC Guidelines (which will be the next presentation)
The Policy Quality Framework recognises that policy advice requires a variety of analytical tools to be used where appropriate. 
The LDAC Guidelines are the foremost analytical tool policy practitioners in the New Zealand public service should be using when developing advice on matters of law reform. 
LEG Papers must certify compliance with the LDAC Guidelines. It’s best practice to consider issues of LDAC compliance as early as possible in the policy process. This will improve the quality of policy advice and the level of compliance with LDAC Guidelines. 
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