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Constitutional Procedures after the General Election

Introduction

1 This circular provides guidance for Ministers, Mitars’ offices, and government
agencies on the constitutional procedures thatyagdffgr the general election. It includes
key dates, a summary of the stages of the trangitiocess between administrations, and

references to other guidance material.

2 All government agencies are expected to followelgsdelines, and to have particular
regard to the advice on the operation of the ckeeteonvention, the guidance on state
sector support for parties negotiating to form gegoment, and the guidance on briefing

an incoming government.

3 For the purposes of this circular, “government agesi means agencies in the state
sector, including public service departments, otitate services, agencies in the wider
state sector (sgmragraphs 3.2-3df the Cabinet Manual for a complete definition of
the state sector), and other agencies within Merssportfolios that do not form part of

the state sector.
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Coverage

4 The State Services Commissioner will provide copigsis circular to agencies in the
state sector, e.g. Crown entities (including teyteducation institutions), State Owned
Enterprises, officers of Parliament, and organisatiisted in thd”™ Schedulef the
Public Finance Act 1989. Public service chief exies should forward copies of this
circular to the heads of other agencies withinrthBnisters’ portfolios that do not form
part of the state sector.

Key dates

5 Key dates in the immediate post-election period:

8 November Polling day.

27 November Day fixed for return of the writ: formal announcemef
successful constituency candidates. Return ofvtitds
followed by declaration of the successful list mensbof
Parliament. The return of the writ must be posgubuantil
completion of any recount, and may be postponed in
anticipation of any application for a recount.

6 December Ministers who cease to be members of Parliament mus
leave office by this date.

8 January 2009 Parliament must meet by this day. The opening of
Parliament involves the Commission Opening (dagrb
State Opening (day 2) including the Speech from the
Throne. This date is a nominal date only. Thealdirst
meeting day will be decided following the election.

6 Other dates such as the resignation of MinistBesappointment ceremony for Ministers,

the first meeting of the new Parliament, and tHer&sumption of government business
will not be known until after the election. We Iyprovide this information as soon as it
is available.

The caretaker convention

7
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After polling day, the Prime Minister is likely todicate that the incumbent government
will operate in accordance with the convention aretaker government until the
political situation is resolved and Ministers hdeen sworn in.

During the caretaker period, Ministers continu@adtd full executive authority. They are
entitled to receive the same level of support theynally receive from departments and
from agencies for which they are responsible, iticlg being advised and getting
information for the purposes of administering goweent business within their
portfolios. Ministers should ensure that any reggi¢hey make for advice or information
from their officials is for the purposes of theorgiolio responsibilities and not for party
political purposes.



9 Detailed information about decision making duriragipds of caretaker government, and
the role of departments in that process are sahdhe Cabinet Manuat paragraphs
6.19-6.35 In summary, there are two arms to the caretadevention:

10 Whereit isnot clear who will form the next government:

10.1 The normal business of government, and the dagyadministration of
departments and other agencies in the state seatpcontinue as usual.

10.2 Decisions taken and specific policy determined teetbe start of the caretaker
period may usually be implemented.

10.3 Significant decisions, new policy or changes tsgng policy, and actions with
long-term implications should be deferred if poksibf deferral is not possible,
then short-term solutions should be sought. # thinot feasible, then decisions
should be made after consultation with other psurtie

No hard and fast rules are possible. The praatmasequences of this restraint may vary
according to the political context. Ministers maged to take into account various
considerations (including political consideratigri®)th on whether it is appropriate or
necessary to proceed on a matter and how it stoeulcandled.

11 Whereit isclear who will form the new gover nment?, but they have not yet taken
office:

11.1 The outgoing government should undertake no newypulitiatives, and should
act on the advice of the incoming government onsgyificant constitutional,
economic or other issue that cannot be delayedithetnew government formally
takes office — even if the outgoing governmentgiisas with the course of action
proposed.

11.2 Situations of this kind are likely to be relativellyort-lived, as th€onstitution
Act 1986enables a swift transition between administrations

Decision-making in the period immediately after the election

12 It is expected that Cabinet will meet soon afterdlection. Cabinet and individual
Ministers may be constrained in their decision mglduring this period in accordance
with the caretaker convention.

13 Further information will be provided at that time practical arrangements for Cabinet
decision making after the election.

Ministers who cease to be members of Parliament

14 Current Ministers continue with their existing reapibilities after the election, until new
ministerial appointments are made or their resymiitges are reassigned. Ministers who
cease to be members of Parliament must leave &8atays after polling day (Saturday
6 December), undesection 6 of the Constitution Act 198bhe Cabinet Office will

! A party (or group of parties) must be able to destiate to the satisfaction of the Governor-Genénabugh
public statements, that it is able to command thdidence of the House of Representatives andftiverbas a
mandate to govern the country. $@gagraphs 18-19 below
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arrange for Ministers in this situation to subrhiit resignations to the Prime Minister
and the Governor-General, if required.

The government formation period

15 It is possible that following the general electtero or more parties will negotiate to
form a new government.

Guidance on support from the state sector

16 Inter-party negotiations to form a government &esliusiness of politicians, but
negotiating parties may seek access to the steterdger information and analysis on
issues that might form part of any coalition agreaem

17 The State Services Commissioner manages any invelveby officials in the
government formation process. The Commission$sged guidance in relation to this
process, entitledNlegotiations between political parties to form av&mment:
Guidelines on support from the State Se€dtseewww.ssc.govt.ny It is expected that
all agencies in the state sector will follow thegess set out in the Guidelines. The State
Services Commissioner will provide a central conpexint. If government agencies
receive direct requests for information or assistainom political parties (including
parties represented in the government), they shedéd them to the Commissioner and
notify the relevant department. Ministers musereiuch requests to the Prime Minister.

The role of the Governor-General

18 By convention, the role of the Governor-Generahm government formation process is
to ascertain where the confidence of the Houseb@sed on the political parties’ public
statements, so that a government can be appoihtechot the Governor-General’s role
to form the government or to participate in anyotegions (although the Governor-
General might wish to talk to party leaders if thiks were to have no clear outcome).
During the government formation process, the Ctdrthe Executive Council provides
official, impartial support to the Governor-Geneiatluding liaising with party leaders
as required on behalf of the Governor-General.

19 The Governor-General will, by convention, abidettiy outcome of the government
formation process in appointing a government. Gbgernor-General will also accept
the political decision as to which individual widlad the government as Prime Minister.

Appointment of new government and allocation of portfolios

20 It is the practice for a full appointment ceremaaye held when a government is
formed after an election, even when the composiidhe government has not greatly
changed. The ceremony formally marks the formadioth commencement of a new
administration, and marks the end of the caretpkand.

21 Once the outcome of any government formation pieknown, the timing and
arrangements for the transition from one adminisinao the next depend on a number
of practical matters, including the allocation ofifolios. Portfolio responsibilities will
not formally change until the current Ministers Baesigned and the new Ministers have
been appointed by the Governor-General.
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22

23

24

In practice there is usually a period of some dmtsveen the formation of a new
government and the new ministry taking office. 1@uat Ministers continue in office
until new appointments are made (subjedédotion 6 of the Constitution Act

Once the new ministry is ready to be sworn in,Gladinet Office will arrange for
Ministers to submit their resignations to the Pridhiaister and the Governor-General.
The new ministry will be sworn into office and tB®vernor-General will sign the
warrants appointing Ministers to particular poritsl

Portfolio responsibilities may change after theeetm, either as a result of a reshuffle or
a change of government. Agencies should not assiner@fore, that an existing
Minister will retain a certain portfolio or thatparty spokesperson for a certain portfolio
will be appointed as the Minister for that portéoli

Briefing an incoming government

25

26

27

In terms of theiming of briefing the incoming government, the followiggidance
should be considered:

25.1 If portfolio allocations have not yet been annouhaghief executives of
government agencies may, in cases of great urgenayide advice to the
incoming government, through the Prime Ministerigieate, only after the
express consent of the incumbent Prime Ministeleas obtained and a process
has been agreed with the State Services Commissi@ieef executives may of
course continue to brief the incumbent Ministeraoly current issues needing
attention in the period before portfolios are anmmemd.

25.2  With the knowledge of the incumbent Minister ane 8tate Services
Commissioner, and where appropriate the Prime Minishief executives of
government agencies may brief new Ministers orr {haitfolio responsibilities
between the announcement of portfolios and thedbappointment of the new
Ministers.

Guidance on theontent of briefings for incoming Ministers is set outparagraphs
3.10-3.150f the Cabinet Manual. While the briefing will babject to thefficial

Information Act 1982there is no presumption of public release. Whedheriefing is
released publicly is a matter for the Minister, thet department or agency, to decide (see
paragraph 3.18f the Cabinet Manual).

Agencies in the wider state sector and agencidesmiinisters’ portfolios that do not
form part of the state sector would normally btied incoming government through the
relevant department. If an agency considers it@ppate to brief its Minister separately,
it is expected that the agency will comply with #ame rules that apply to departments
concerning the timing, content, and release offings for incoming Ministers. If a
separate briefing is provided, the agency shouwdige a copy of it to the relevant
department.

Further guidance

28
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Following the election, the Cabinet Office will issfurthercircularson the practical
requirements for decision making in the post-etecperiod.



29 Further information is available as follows:

29.1 Cabinet Office websitenww.cabinetoffice.govt.nz This includes:

29.1.1 “Elections, Transitions, and Government Formati@¥iapter 6
Cabinet Manual;

29.1.2 “Briefing for Incoming Ministers”paras 3.10-3.13Cabinet Manual;

29.1.3 *“Government Decisions and Actions in the Pre-ElecReriod,
Cabinet Office circular (CO (08) 3);

29.1.4 “Management of Parliamentary Business after thehlissn of
Parliamerit, Cabinet Office circular (CO (08) 6).

29.2 SSC websitevfww.ssc.govt.nz/election-year-guidahcd his includes:

29.2.1 “State Servants, Political Parties and Electionsdé&hce for 2008
Election Periott

29.2.2 “General Election 2008: Guidance for State Servants

29.2.3  “Negqotiations between Political Parties to Form adboment:
Guidelines on Support from the State Settor.

Rebecca Kitteridge
Secretary of the Cabinet

138642v1 6



